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38 CFR Ch. I (7–1–14 Edition) § 10.36 

§ 10.36 Proof of marital cohabitation 
under section 602 or section 312 of 
the Act. 

In order to prove marital cohabita-
tion within the meaning of that term 
as used in section 602(a) or section 
312(c)1 of the Act, as amended, claim-
ant shall be required to establish: 

(a) A valid marriage, such marriage 
to be shown by the best evidence ob-
tainable in accordance with the provi-
sions of regulations of the Department 
of Veterans Affairs. 

(b) The fact of living together as man 
and wife, with such fact to be estab-
lished by: 

(1) Statement of the widow or wid-
ower showing that he or she and the 
veteran lived together as man and wife 
and also showing the place or places of 
residence during such marital cohabi-
tation and the approximate time of 
such residence; or 

(2) Statement of two competent per-
sons showing that they personally 
knew the claimant and veteran and 
that they had personal knowledge that 
said claimant and veteran lived to-
gether as man and wife and were recog-
nized as such. 

(c) The fact that the marital status 
existed at the time of the death of the 
veteran or where it is established that 
the veteran is deceased, as provided in 
section 312(a)1 of the Act, as amended, 
at the beginning of such 7–year period, 
such fact to be established by: 

(1) Statement by claimant that he or 
she and the veteran had not been di-
vorced and that there had been no an-
nulment of the marriage. 

(2) Statement of claimant that he or 
she was not remarried at the time of 
making application. 

(3) Statement of two competent per-
sons showing that they personally 
knew the claimant and the veteran; 
that they personally knew of the mar-
riage relationship between claimant 
and veteran; that to the best of their 
knowledge and belief there had been no 
divorce and no annulment of the mar-
riage and that claimant was not remar-
ried at the time of making and filing 
application. 

§ 10.37 Claim of widow not living with 
veteran at time of veteran’s death. 

If a veteran and widow were not liv-
ing together at the time of the death of 
the veteran the widow will be required 
to establish: 

(a) That the living apart was not due 
to her willful act, and 

(b) Actual dependency upon the vet-
eran at the time of his death or at any 
time thereafter and before January 2, 
1935. 

(1) A determination of what shall 
constitute a willful act, as used in sec-
tion 602(a) of the Act, as amended, will 
be made upon consideration of all facts 
relating to such act and upon such in-
vestigation of such facts as may be 
deemed warranted. For the purpose of 
this section, the fact that a veteran 
lived apart from the widow because of 
any act by the widow involving deser-
tion or moral turpitude will be con-
strued as the willful act of the widow. 
Cause of separation and time and dura-
tion of separation at the time of the 
death of the veteran shall be taken 
into consideration in determining a 
willful act. 

(2) A determination of the existence 
of actual dependency will be made 
under the criteria set forth in §§ 10.32 
and 10.33 with respect to dependency of 
a mother or father. 

§ 10.38 Proof of age of veteran’s child. 

A child of a veteran shall be required 
to submit proof of age in accordance 
with the requirements set forth in the 
regulations of the Department of Vet-
erans Affairs. 

§ 10.39 Mental or physical defect of 
child. 

If claim is made under section 602(b), 
(2), of title IV of the Act as amended, 
alleging that a child over 18 years of 
age was incapable of self-support at the 
death of the veteran or that he became 
incapable of self-support subsequent to 
the death of the veteran but on or be-
fore January 2, 1935, or that he was in-
capable of self-support at the dis-
appearance of the veteran or became 
incapable of self-support after the dis-
appearance of the veteran and before 
the expiration of the period of seven 
years mentioned in section 312(c), (2), 
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